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"Qualified" Martial Law. — The decision by the Supreme Court of 
Pennsylvania in Commonwealth ex rel. Wadsworth v. Shortall (55 Atl. 
952), has excited a great deal of notice and discussion in legal periodicals. 
The opinion is also reported in full in the Central Late Journal for January 
15, 1904, with a thoughtful and suggestive note. It is very satisfactory that 
the practical result of the decision has been generally approved; adverse 
criticism has been confined to a part of the reasoning, or rather, strictly 
speaking, to some of the phraseology of the court, and especially to the 
recognition or classification of "qualified martial law." The case arose out 
of the coal strike in Pennsylvania in 1902. A sheriff having called upon 
the governor for aid, an order was issued by the latter under which militia 
regiments were stationed in and near Shenandoah under the command of 
Brigadier General Gobin. "Several houses occupied by non-union men had 
been dynamited and attempts made upon others. On October 8, there- 
fore, General Gobin issued the following order: 'At 5:30 p. m. a detail of 
one corporal and six men should be put at the house of Barney Bucklavage, 
No. 1118 West Coal street; this house was dynamited on the night of 
October 6, and is occupied by a woman and four small children, and for 
the present I deem it best to guard it; my instructions to the guard have 
been that they shall keep a sentry at the front door sitting inside the house 
with the door ajar, and one sentry sitting just outside the rear door under 
the porch, and if any attempt is made to dynamite them, or they are shot 
at, or stoned, or any suspicious characters prowl around, particularly in the 
rear of the house, who fail to halt when directed by the guard, the guard 
shall shoot, and shoot to kill.' The relator, Arthur Wadsworth, was a pri- 
vate in Company A of the Eighteenth Regiment, in service there, and in 
the evening of October 8 was posted as sentry in the front yard of the Buck- 
lavage house, just outside the door, with orders to halt all persons prowl- 
ing around or approaching the house, and if the persons so challenged failed 
to respond to the challenge after due warning, 'to shoot, and shoot to kill.' 
About 11:30 o'clock he discovered a man approaching along the side of the 
road nearest the house, and called, 'Halt!' The man continued to advance 
toward the gate. Wadsworth called again, 'Halt!' The man continued to 
advance. Wadsworth then touched the door, and said, 'Corporal of the 
guard.' He then called, 'Halt!' and again, 'Halt!' The man by this time 
had opened the gate, and was coming into the yard, when Wadsworth, in 
accordance with his orders, fired, and the man, whose name was afterwards 
found to be Durham, fell to the ground dead." 

Upon these facts the Supreme Court holds that the relator was entitled 
to his discharge upon habeas corpus. Obviously the actual decision goes very 
far in protecting a member of the national guard for acts done in obedience 
to orders from superior officers. 

In his lectures on American Constitutional Law (p. 930), Judge Hare 



930 9 VIRGIN TA LAW REGISTER. [Feb., 

uses the following language, which is substantially in accord with the 
classification by Chief Justice Chase in his dissenting opinion in Ex parte 
Milligan (71 U. S. 2).: 

"Military law, then, consists of the rules prescribed legislatively for the 
government of the land and naval forces, which, operating both in war and 
peace, and defined by Congress, are an offshoot of the civil or municipal 
law. Military government is the dominion exercised by a general over a 
conquered state or province. It is, therefore, a mere application or exten- 
sion of the force by which the conquest was effected, to the end of keeping 
the vanquished in subjection, and, being a right derived from war, is hardly 
compatible with a state of peace. Martial law is the right of a general in 
command of a town or district menaced with a siege or insurrection to take 
the requisite measures to repel the enemy, and depends for its extent, exist- 
ence, and operation on the imminence of the peril and the obligation to pro- 
vide for the general safety. As the offspring of necessity, it transcends the 
ordinary course of law, and may be exercised alike over friends and enemies, 
citizens and aliens." 

Under martial law there can be no appeal to the civil authorities; the 
determination of a military tribunal is final. It is, therefore, contended 
by some critics of this Pennsylvania decision that "qualified martial law" 
is an inapt and confusing term, and there is much force in their contention. 
Nevertheless, outside of this question of terminology, the decision is ade- 
quate and satisfactory both as to practical result and substantial steps 
taken in the reasoning. It is held that where a member of the militia called 
out to suppress disorder, without malice, in performance of his supposed 
duty, and under the order of an officer, commits a homicide, he is excusable 
unless it was manifestly beyond the scope of his authority, and he must 
have known that the act was illegal as a man of ordinary understanding. 

It is further laid down, quoting with approval from Judge Hare's lec- 
tures, that "a subordinate stands, as regards the application of these prin- 
ciples, in a different position from the superior whom he obeys, and may be 
absolved from liability for executing an order which it was criminal to 
give." The court also quotes with approval from United States v. Carr ( 1 
Woods. 480, Fed. Cas. No. 14732), that "it must be understood that the law 
will not require an officer charged with the order and discipline of a camp 
or fort to weigh with scrupulous nicety the amount of force necessary to 
suppress disorder. The exercise of a reasonable discretion is all that is 
required." The Pennsylvania court further cites passages from Judge 
Hare's lectures recognizing the right of a commanding officer to act upon 
appearances and to use force in the exercise of reasonable discretion. 

In view of the substantial powers and exemptions from liability thus con- 
ceded to military officers and privates, we can well acquiesce in the language 
of the opinion that "whenever a homicide occurs it is not only proper, but oblige 
atory, that an official inquiry should be made by the legal authorities. Such 
an inquiry was had here at the coroner's inquest, and if there was any doubt 
about the facts we should remand the relator to the custody of the con- 
stable under his warrant, for a further hearing before the justice of the 
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peace. ... In the relator's case the facts presented by the evidence are 
undisputed and on them the law is clear and settled. If the case was before 
a jury we should be bound to direct a verdict of not guilty, and to set aside 
a contrary verdict if rendered. It is, therefore, our duty now to say that 
there is no legal ground for subjecting him to trial and he is accordingly 
discharged." — New York Law Journal. 



